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PERSONAL FROM JAG 


As the Office of the Judge Advocate General changes 
to meet the changing needs of the service it becomes most 
desirable to pass the word con- 
cerning such changes to all 
officers doing business with the 
JAG. In many cases, for ex- 
ample, a better understanding 
of how the Office of the Judge 
Advocate General works will 
aid the legal officer in the field 
in determining how best to 
handle a particular problem. 

It has become increasingly apparent to me during my 
tour as JAG that institution of a monthly informational 
bulletin would be most helpful in serving the purposes 
noted. As a result, I have determined to commence 
that practice by writing selected informational items 
for the JAG Journal monthly, chiefly for the purpose of 
passing the word, and this month marks the first issue 
of the Journal with that feature included, titled 
“Personal from JAG.” 





Office of JAG Reorganization 


Of major interest to the uniformed lawyers in the serv- 
ice will be the reorganization of the Office of the Judge 
Advocate General now in process. That reorganization 
is best seen from an examination of the chart printed 
on the facing page. It will be noted from that chart 
that the following major changes are being effected: 

1. Designation of a Deputy and Assistant Judge Ad- 
vocate General who will be one and the same person. 
The primary function of the Deputy will be to act as 
chief assistant to the Judge Advocate General and to act 
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for him in his absence. He will normally concern him. 
self with legislative matters and Congressional liaison 
and, in addition, will coordinate the work of the Office as 
necessary. The Deputy will also be available as an 
advisor to the four Department Heads. Except as 
specified above, the functions previously performed and 
delegated to the AJAG will be delegated to and per. 
formed by the Department Heads. The Deputy positicn 
has already been established and is now occupied by 
RADM W. R. Sheeley. 

2. Establishment of four Department Heads all at 
the same level, each with the others, and comprising 
AJAG for Legislative Matters, AJAG for Military Law, 
AJAG for Civil Law, and Executive Assistant to the 
JAG. The chart on the facing page illustrates the 
functions placed under each of these four officers. The 
three AJAGs for specialized functions are self-explana- 
tory; the Executive Assistant to the JAG is an entirely 
new office, and provides the JAG with an assistant to 
act on matters specifically referred by JAG on which 
personal attention and follow up is desired. In addi- 
tion, the Executive Assistant will function as Aide to 
the JAG when the occasion requires an aide. It will be 
noted that the Administration Division has been placed 
under the Executive Assistant, chiefly for coordination 
and to maintain the close relationship heretofore existing 
between JAG and the Administration Division of his 
office. As of 1 December 1955 Captain H. S. Schwab had 
been designated as Executive Assistant and will con- 
tinue to function as such. Captain J. R. Carnes will be 
designated shortly as Assistant Judge Advocate General 
for Legislative Matters. The positions of AJAG for 
Military Law and AJAG for Civil Law have not yet been 
filled, but it is expected that officers will be chosen for 
these job prior to 1 April 1956. 

3. The other significant change that will be noted by 
examination of the organization chart is that divisional 
status is accorded to International Law, Litigation, and 
Personnel Security. Such status as to International 
Law and Personnel Security has been in effect for a 
short time and Litigation is now being raised to that 
status as well. By establishment of certain functions 
on a divisional level, it is felt that a more efficient flow of 
work will be accomplished and bottlenecks will be 
avoided. 

4. As the Office of the Judge Advocate General grad- 
ually goes over to the new organizational set-up it is 
expected that a number of functions now performed by 
the JAG himself will be delegated either to the Deputy 
or to one of the AJAGs for specialized functions. In 
that way the JAG will be freed of a number of details 
and permitted to devote more of his time to over-all 
planning, supervision in the field, and high level liaison. 

5. One of the major benefits calculated to be derived 
from the new style organization outlined is the fact that 
the JAG will have readily available a top level staff of 
five officers, comprising the Deputy, the AJAGs for 
specialized functions and the Executive Assistant. 
Working with this staff of five officers, the JAG will be 
in a better position to maintain complete familiarity 
with all problems within the Office and, simultaneously, 
the staff will operate to assist each of the Department 
Heads in the solution of their individual problems. 


+. 
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CIVIL LAW FUNCTIONS OF JAG 


The following material on the Administrative Law 
Division continues the discussion begun in the December 
JAG Journal, page 14, on the functions of the Office of 
the Judge Advocate General which concern matters of 
naval administration other than those relating to courts- 
martial. In the near future the Administrative Law 
Division will be placed under the Assistant JAG for Civil 
Law (see chart p. 3). 


ADMINISTRATIVE LAW DIVISION 


This division of the Office of the Judge Advocate Gen- 
eral is concerned with the solution of problems of ad- 
ministrative law, arising in the administration of the 
Naval Establishment. By clarifying numerous com- 
plex, legal questions through the interpretation of stat- 
utes and regulations and reviewing the legality of vari- 
ous board actions, the division attempts to assure that 
such administration shall be both uniform and lawful. 
Organization of the division is as follows: 

General Affairs Branch—This branch advises and 
prepares opinions and correspondence on a variety of 
questions arising in the internal administration of the 
Navy Department. Each month an average of 160 prob- 
lems relating to naval personnel, reserve matters, train- 
ing matters, veterans’ affairs, administrative regula- 
tions, and interdepartmental relations, are handled by. 
the branch personnel. 

Civilian Employee Affairs Branch—This branch pre- 
pares opinions and correspondence on questions relating 
primarily to the civilian branch of the Naval Establish- 
ment, nonappropriated fund instrumentalities under the 
jurisdiction of the Department of the Navy, quarters 
and rental housing for military and civilian personnel, 
the acceptance of gifts to the Navy, disposals of Navy 
property under the Act of Congress approved 7 August 
1946 (Public Law 649, 79th Cong. 2d Sess., 60 Stat. 897, 
34 U. S. C. 546f), and other disposals of property as 
referred. 

Regulations Branch.—This branch’s functions are as 
follows: (1) The branch receives proposed new material 
for, and proposed changes in, manuals and other regu- 
latory publications from Bureaus and Offices of the Navy 
Department and Headquarters, U. S, Marine Corps; 
examines them with respect to their consistency with 
law and controlling regulations; and prepares the rec- 
ommended action (addressed to the Secretary of the 
Navy or other proper authority) for the signature of 
the Judge Advocate General. (2) The head of the 
branch is the Federal Register Liaison and Certifying 
Officer for the Department of the Navy. In this regard, 
the branch selects, reviews, codifies and edits material 
for publication in the Federal Register, the Code of Fed- 
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eral Regulations, and the U. S. Government Organization 
Manual. The branch prepares, authenticates and su»- 
mits documents to the Federal Register Division of tlie 
General Services Administration or to the Administri- 
tive Secretary, Office of the Secretary of Defense, in case 
of joint regulations of the Armed Forces. (3) The 
branch reviews, coordinates within the Office of the Judge 
Advocate General, circulates among interested Bureaus 
and Offices, and prepares for the signature of the Secr2- 
tary of the Navy proposed revisions of the 1955 Naval 
Supplement to the Manual for Courts-Martial. (4) The 
branch prepares changes to Laws Relating to the Navy, 
Annotated, NAVEXOS P-546. (5) After examinaticn 
of the records of proceedings and recommendations of the 
Naval Reserve Policy Board and the Marine Corps Re- 
serve Policy Board, the branch drafts opinions as to their 
legality for the signature of the Judge Advocate Gen- 
eral. (6) From time to time, the branch performs such 
additional duties as assigned in connection with special 
projects. 

Fiscal and Taxation Branch—This branch is com- 
posed of the Pay and Allowances Section, the Fiduciary 
Affairs Section and the Taxation Section. The Pay 
and Allowances Section considers questions of law which 
relate to basic and special pays, subsistence and quar- 
ters allowances, travel and transportation, personal 
money allowances, retirement pay, and problems con- 
cerning disbursements. The Taxation Section handles 
tax problems involving the Naval Establishment ex- 
cept for those problems handled by the Office of the 
General Counsel. Included among the tax matters han- 
dled by the Taxation Section are state and local tax 
problems of naval personnel and of the nonappropri- 
ated fund activities of the Navy. The Fiduciary Affairs 
Section currently has cognizance over more than 440 
cases involving the establishment and administration 
of trusteeships over Navy pay of mentally incompetent 
retired Navy personnel. 

IN SUMMARY, these are the duties of the Administra- 
tive Law Division in dealing with the ever-rising legal 
problems of an administrative nature so as to insure the 
efficient, smooth-functioning, lawful administration of 
the Naval Establishment. 


ADMINISTRATION DIVISION 
Law Specialists Nominated For General Line School 


The Judge Advocate General has nominated the follow- 
ing law specialists to attend a nine months’ course com- 
mencing February 1956 and terminating September 
1956 at the General Line School, U. S. Naval Postgradu- 
ate School, Monterey, California: LT Thomas J. Moran, 
USN, LT Robert H. Nicholson, USN, LT Raymond O. 
Kellam, USN, LT James D. Wilder, USN, LT Dee W. 
Douglass, USN. 


(Continued on page 20) 
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PROMOTION OF OFFICERS IN THE 


NAVAL SERVICE 


LIEUTENANT (JG) W. L. SEYMOUR, USNR 


PART I 


The following article presents a subject in a non- 
technical and interesting manner which few persons 
ir the naval service understand but in which almost 
al are interested. 





INTRODUCTION 


PERUSAL OF THE LAWS governing the 
A promotion of officers in the naval service 
would lead one to believe that they are 

more involved and lengthy than would seem to 
be necessary. The more the problem is studied, 
lowever, the more it becomes apparent that the 
cifficulties of the entire subject allow no easy 
way out. The Chairman of the House Armed 
Services Committee, in opening hearings on the 
Officer Personnel Act of 1947, stated: “It is a 
most complex and complicated measure. When 
] first read it I threw up my hands in holy hor- 
ror. It reminded me of a professor of philos- 
ophy I had once who seemed to make the obvious 
obscure.” Although many of the statutes deal- 
ing with promotions are couched in technical 
language and contain long, involved sentences 
with numerous qualifications, each of the pro- 
visions is a necessary part of the overall pattern 
established. This pattern is founded upon 
principles which are capable of non-technical 
definition. It is the purpose of this article to 
describe those principles and to summarize the 
most important provisions implementing them. 


HISTORICAL FOUNDATIONS 


A brief survey of the history of the promotion 
laws and their development over the past forty 
years will enable a better understanding of the 
present system. Prior to 1916, the promotion 
of naval officers was based upon their seniority. 
The Naval Digest, 1916, Promotions, 172, con- 
tains the following statement: “From time im- 
memorial the advancement of naval officers to 
higher offices has been made by seniority. This 
rule was not established by Congress, but by 
the Executive branch of the Government, al- 
though since its inception statutes have been 
enacted by Congress in recognition of the rule 


and even purporting to make same obligatory.” 
Promotion came to be regarded as a vested 
right, something closely akin to a property 
right, and the deprivation thereof was looked 
upon as a serious punishment. Under the 
seniority system of promotion, only those of- 
ficers who were disqualified by reason of mental, 
moral, physical, or professional unfitness, were 
not promoted.. The system inevitably resulted 
in young officers spending long periods of time 
in the lower ranks with slow advancement, and 
in the higher ranks being filled with officers who 
were at or near the retirement age, although 
very well qualified. 

In 1916, the first law providing for the selec- 
tion of officers for promotion was enacted by 
the Congress. (Act of August 29, 1916, 39 Stat. 
556, 578-579). It was provided that all promo- 
tions to the grades of commander, captain, and 
rear admiral, of the line of the Navy, should be 
by selection only from the next lower grade upon 
the recommendation of a board of naval officers. 
Although the measure was a radical departure 
from the old system and embodied an entirely 
new concept in regard to promotions, it was, on 
the whole, well received. It was found after a 
period of operation, however, that there were 
certain undesirable features not conducive to 
the retention of the necessary numbers of highly 
qualified officers required by the Navy. The 
numbers of officers who left the service by rea- 
son of failure of selection for promotion was far 
too high, and the rate of attrition varied too 
widely from year to year to be equitable to the 
officers concerned or to be in the best interests 
of the service. 

For these reasons, a major revision of the 
promotion laws was undertaken in 1938 (Act 
of June 23, 1938; 52 Stat. 944), which resulted 
in several new concepts and relieved the situa- 
tion to some extent. The same basic considera- 
tion announced in the 1916 act was employed in 
the new measure, that is, those officers who were 
selected as “best fitted” were the ones who 
gained promotions. For the first time, however, 
a new category of officers was created by au- 
thorizing selection boards to designate from 
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among those officers not selected as “best fitted’’, 
those whom the board considered to be “‘fitted’”’ 
to assume the duties of the next higher grade. 
An officer so designated could, in the discretion 
of the President, be retained on active duty. 
Captains, commanders, and lieutenant com- 
manders could be retained until they had com- 
pleted thirty, twenty-eight, and twenty-six 
years, respectively, of commissioned service. 
If so designated for retention, the officer con- 
cerned was promoted and was then considered 
to be “fitted and retained”. If he were not so 
retained on active duty, he was promoted and 
retired. 

The 1938 act represented an improvement 
over the 1916 act, although it had certain dis- 
advantages which became apparent in the four 
years of its operation. An officer was consid- 
ered as having failed of selection only where an 
officer junior to him on the lineal list had been 
selected for promotion and he had not. As a 
practical matter, this encouraged selection 
boards to recommend officers from the top of 
the list only, in order to avoid passing over large 
groups of qualified officers by dipping down the 
list to pick up a particularly outstanding junior 
officer below them. The rate of attrition con- 
tinued to fluctuate from year to year, although 
the fluctuations were alleviated somewhat by the 
new category, “fitted and retained’ officers. 
One of the most serious objections to the oper- 
ation of the 1938 act was the great increase in 
size and cost of the retired list. Officers could 
be retired at a much earlier stage in their 
careers merely by failing of selection. For ex- 
ample, it was possible for a lieutenant to be 
placed on the retired list with as few as fourteen 
vears of active service. 

Immediately preceding the war, the Navy 
entered a period of expansion, with the influx 
of great numbers of Reserve officers. The 
Reserves were being promoted under another 
law, while the permanent act continued to apply 
to Regular officers. The machinery for effect- 
ing promotions was too cumbersome and slow 
moving to meet the increased demand for more 
officers in the higher grades. In order to place 
both Regular and Reserve promotions on a sim- 
ilar basis, and to speed up the promotion proc- 
ess, a temporary promotions act was passed and 
the provisions of the 1938 act were suspended 
for the duration. 

All promotions in the Navy and Marine Corps 
after June 30, 1942, were made pursuant to the 
Temporary Promotions Act of 1941 (Act of 
July 24, 1941, 55 Stat. 603). Many of the re- 
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quirements of the permanent law in regard to 
percentage distribution of officers in grade, 
length of service requirements, and some of the 
formal selection procedures, were set aside. 
The act gave the President authority to make 
promotions in such numbers and according to 
such regulations, as he might prescribe. To 
the greatest extent possible, however, promo 

tions continued to be made on the basis of meri 

and in accordance with the spirit of the older 
laws. 

Although the Temporary Promotions Act oi 
1941 remained in effect after the end of hostili- 
ties, new laws were needed to cope with the 
Navy’s post-war problems. Most of the Re- 
serve officers who had served during Worlc 
War II were being released to inactive duty. 
The overall size of the Navy was to be greatly 
reduced, tending to result in a top-heavy rank 
structure composed of the permanent Regular 
officers who had been temporarily promoted 
during the war and who planned to remain on 
active duty. If the provisions of the 1938 act 
were simply put back into effect, all officers 
would revert to the rank held by them in 1942, 
with an obviously demoralizing effect. The 
resignation of Regular officers from the service 
was increasing by leaps and bounds, until the 
rate was nearly double that of pre-war days. 
In the face of these problems, the Navy com- 
menced a study of the needs of the service and 
drafted a new act which would incorporate into 
permanent law the valuable lessons learned dur- 
ing the war, and which would gather together 
into one place all the provisions affecting pro- 
motions in the Navy and Marine Corps. 

Congress took the new proposals under con- 
sideration and eventually enacted into law the 
Officer Personnel Act of 1947 (Act of August 7, 
1947; 61 Stat. 841). The stated purpose of the 
act was to provide for the promotion and elim- 
ination of officers of the Army, Navy, and Ma- 
rine Corps. The basic objectives of the new 
law were to provide a better opportunity for a 
reasonable career to the well qualified officer, 
to provide for greater equality of promotion 
opportunities by producing a more positive flow 
of promotion, to create a practical method to 
accelerate the promotion of outstanding officers 
in all grades, and to meet the increased need 
for specialization in certain fields. Many of 
the provisions of the older laws which had been 
found satisfactory in practice were carried over 
into this act with only minor changes and sev- 
eral important innovations were made. The act 
is discussed in the next section and in Part II. 
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THE SELECTION PROCESS 


a. General. The provisions of the act apply 
tc almost all of the grades and categories of 
oficers in the naval service on active duty. 
Tie general mechanics of the law are imple- 
mented by the selection board. This board, of 
ccurse, is not new to naval officer promotions, 
h. ving first been established by the law passed 
ir 1916. Since the entire career of an officer is 
g verned to such a great extent by the recom- 
nendations of selection boards, an explanation 
o their method of operation may prove helpful. 
b. Convening the board. Selection boards 
ae convened by the Secretary of the Navy at 
the Navy Department, Washington, D. C., at 
least once each fiscal year for each rank and 
citegory of officer. The instrument by which 
a board is convened is called a “‘precept’’, and is 
smply a letter from the Secretary of the Navy 
to the prospective president of the board, who 
is usually the senior member of the board. The 
membership of the board and the name of the 
recorder, the time and place of the meeting of 
the board, and other instructions pertinent to 
the board’s proceedings, are set forth in the 
letter. The officers who become members of 
the board are proposed by the Chief of Naval 
Personnel or the Commandant of the Marine 
Corps and approved by the Secretary of the 
Navy. 

c. Eligibility. The law requires that the 
Secretary of the Navy furnish the board with 
the names and records of all officers who are 
eligible for consideration for temporary pro- 
motion by that particular board. In general, 
an officer in any grade becomes eligible for con- 
sideration for promotion to the next higher 
grade when he will have completed, on June 30 
of the fiscal year of the convening of the board, 
a certain period of service in his present grade. 
For example, a lieutenant commander must 
complete four years of service in that grade 
before he will be eligible for promotion to com- 
mander. The Chief of Naval Personnel or the 
Commandant of the Marine Corps acting for 
the Secretary of the Navy, furnishes the board 
with names and records of those eligible for 
consideration. It should be noted that eligi- 
bility depends solely upon length of service in 
grade, and that no other requirements need be 
met. An officer remains eligible for consider- 
ation so long as he remains on the active list, 
regardless of failure or failures of selection. 

d. The promotion zone. Within the group of 


officers who are eligible for consideration by 
the Board, there is a highly important group 





composed of officers who are in the promotion 
zone. The concept of a promotion zone has 
developed from the provisions of the older laws 
relating to forced attrition by failure of selec- 
tion. It is this concept which is the very heart 
of the Officer Personnel Act of 1947 and which 
enables the act to maintain a positive flow of 
promotion with equality of opportunity for pro- 
motion ensured to the individual. The impor- 
tance of the promotion zone lies in the fact that 
any officer who is in or above the zone, and who 
is not recommended for promotion by the board, 
is considered as having failed of selection for 
that grade or as having been “passed over’’. 
Any officer who is below the zone, i. e., lower on 
the lineal list than the junior man in the zone, 
cannot be “passed over” even though the board 
may select someone who is junior to him. The 
promotion zone concept removes the disadvan- 
tage of forcing a board to make its selections 
only from the top of the list or else pass over a 
large group of qualified officers. 

The promotion zone in a particular grade is 
established as of the date of the convening of the 
particular selection board by the Secretary of 
the Navy in accord with certain criteria con- 
tained in the law. The number of officers who 
are placed in the promotion zone is based upon 
a consideration of (1) the estimated number of 
vacancies which will occur in the next higher 
grade in each of the ensuing five years, (2) the 
number of officers who will be eligible for selec- 
tion, and (3) the terms of service which they 
will have completed. By requiring that the 
promotion zone be based upon a consideration 
of vacancies expected over the next five years, 
the act prevents the wide fluctuation in the year 
to year rate of forced attrition, which was the 
subject of so much criticism under the old laws. 

The terms of service referred to in the pre- 
ceding paragraph are not the same as those 
needed to meet eligibility requirements, but are 
generally somewhat longer, and are called “‘nor- 
mal” terms of service. The normal term of 
service in each grade is as follows, with normal 
total commissioned service in parentheses: 
Lieutenants (junior grade), three years’ serv- 
ice in grade (six years—total) ; lieutenants, six 
years service in grade (twelve years—total) ; 
lieutenant commanders, six years’ service in 
grade (eighteen years—total) ; commanders, 
seven years’ service in grade (twenty-five 
years—total) ; and captains, five years’ service 
in grade (thirty years—total). By requiring 
that the normal terms of service be considered 
in establishing a particular promotion zone, the 
act ensures a positive flow of promotion and 
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prevents stagnation in any grade. It was the 
aim of the act to bring an officer to considera- 
tion for promotion to flag rank at the average 
age of fifty-three years, which would normally 
be accomplished with the above service require- 
ments. This represents a considerable reduc- 
tion in the average age of flag officers over what 
it was under the laws existing prior to the 
Second World War, or under the old seniority 
system. An officer may usually expect to be in 
a promotion zone during the last year of in- 
grade service requirement, although other con- 
siderations, such as an accelerated promotion in 
a lower grade, or the needs of the service at a 
particular time, may result in some variation 
in the time-table. 

As set forth in the act, the promotion zone 
consists of that number of the most senior offi- 
cers of the grade under consideration, who are 
eligible for selection and have not previously 
failed of that selection, which must either be 
selected or be regarded as having failed of that 
selection, in order to maintain a flow of promo- 
tion consistent with the terms of service set out 
above, and to best assure to individuals in suc- 
ceeding years equality of opportunity for pro- 
motion. An officer who previously failed of se- 
lection for the next grade, is not placed in the 
zone, but is considered as being above the zone. 
The law specifically provides that the status of 
having once failed of selection for promotion 
shall not be considered as prejudicial to an offi- 
cer with respect to his qualifications, his fitness 
for the naval service, or his eligibility for selec- 
tion by the next succeeding selection board. 

An important feature of the zone in grades 
below that of captain is that a particular board 
may not recommend for promotion from among 
those officers below the zone holding permanent 
appointments in the grade of ensign and above 
in the Regular Navy, a number greater than five 
per centum of the total number of selections au- 
thorized. It may be seen that this limitation 
does not apply in the grade of captain and above, 
nor does it apply to officers not holding perma- 
nent appointments in the Regular Navy of en- 
sign and above. In those classifications, the 
number which may be selected from below the 
zone is unlimited. 

e. Information furnished the board. The 
particular selection board is furnished with the 
names and records of all eligible officers in the 
grade under consideration, and with the names 
of those who are in the promotion zone. The 
board is also furnished with the numbers of of- 
ficers in each category which it may recommend 
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for promotion. This number is equal to the 
number of vacancies existing in the next highe- 
grade plus the estimated number of vacancies cers | 
which will occur during the ensuing year and § te!r 
minus the number of officers then on a promo- plish 
tion list. not d 
f. The board’s proceedings. Having been Th 
furnished with all the foregoing information, © ‘Tice 
the board is now ready to begin its deliberations. J 22d | 
The members of the board are sworn to perform § S2rv! 
the duties imposed upon them by law, withou: § indic 
prejudice or partiality, and having in view both § cuty 
the special fitness of officers and the efficiency § t1ey 
of the naval service. The board meets in closed | cf a 
session and examines the entire service record § £9 Fr 
of each officer whose names was furnished. The } Serv 
board is authorized, in order to ensure the cor- | they 
rect interpretation of medical records, to avaii | |'@y! 
itself of the testimony of the Surgeon Genera! § time 
of the Navy or of such other medical experts | ‘ev 
in the Navy as it may desire. cuty 
Any officer eligible for consideration by a g. 
selection board has the right to forward through | em 
official channels within ten days of the conven- } of i 
ing of the board, a written communication in- } «ee¢ 
viting attention to any matter of record in the | whi 
Navy Department concerning himself which he ord 
deems important in the consideration of his } via 
case. Such communication shall not contain | Ma 
any reflection upon the character, conduct, | Me 
motives of or any criticism of any officer. ‘or 
After duly considering all the records, the | Pro 
board votes upon its selections and prepares its }| mit 
record of proceedings. For most of the boards, | @PI 
it is required that at least two-thirds of all the | 20 
acting members of the board concur in the selec- | 20 
tions made. The board must certify that it — me 
has carefully considered the case of every officer | De 
whose name was furnished the board by the 
Secretary of the Navy. It must also certify } th 
that it has selected those officers holding perma- Ac 
nent appointments in the grades of ensign and } th: 
above in the Regular Navy whom it considers | ™é 
best fitted for temporary promotion, and those | S@ 
officers not holding permanent appointments in Pa 
the grades of ensign and above in the Regular | t@ 
Navy whom it considers qualified for continued } !€ 
active duty. The reason for the difference in | “4 
the test to be applied by the selection board in | T& 
the case of Regular officers, and that to be ap- | S€ 
plied in the case of Reserve and temporary Ci 
officers, is that it was considered inequitable to | P! 
require officers in the latter categories to com- | © 
pete with permanent Regular officers as best | % 
fitted. The phrase “continued active duty” has | +! 
been interpreted to mean continued active duty h 
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in the next higher grade. If not selected for 
promotion, it is not mandatory that these offi- 
cers be released to inactive duty or reverted to 
their permanent status. This can be accom- 
plished administratively if their services are 
not desired in their present rank. 

The board must also report the names of any 
oficers among those eligible for consideration 
and of less than twenty years’ commissioned 
service whose reports and records in its opinion 
indicate their unsatisfactory performance of 
cuty in their present grade and indicate that 
they would not satisfactorily perform the duties 
cf a higher grade. Officers whose names are 
so reported are honorably discharged from the 
service on June 30 of the fiscal year in which 
they are so reported. They receive a lump-sum 
payment of two months’ active duty pay at the 
time of discharge for each year of commissioned 
service, not to exceed a total of two years’ active 
duty pay. 

g. Review and approval. The board must 
yemain in session for ten full days after the date 
of its convening. Upon completion of its pro- 
ceedings or after the ten days have elapsed, 
whichever is later, the board forwards its rec- 
ord of proceedings to the Secretary of the Navy 
via the Chief of Naval Personnel or the Com- 
mandant of the Marine Corps for their recom- 
mendations and via the Judge Advocate General 
for review as to the legality of the record of 
proceedings. The board’s record is then sub- 
mitted to the President for his aproval or dis- 
approval. If any officers recommended by the 
board are not acceptable to the President, the 
board is informed of their names, and recom- 
mends others in their places. The board may 
be reconvened for this purpose. 

h. Conclusion. This covers, in a general way, 
the basic mechanics of the Officer Personnel 
Act of 1947. The interrelated provisions of 
that act pertaining to eligibility requirements, 
mandatory retirement and separation from the 
service for failure of selection, are discussed in 
Part II of this article. Many of the most de- 
tailed provisions of the act deal with these prob- 

lems. They incorporate the advantages and dis- 
card the shortcomings of the older laws, and 
represent the end result of long study and re- 
search both in the Navy Department and in the 
Congress. An officer entering the Navy at the 
present time can now look ahead, and with 
reasonable assurance predict the position he will 
occupy in the Navy rank structure at any given 
time in the future, provided he maintains the 
high and exacting standards required. 
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QUALIFICATION AFTER SELECTION 


After an officer has been selected for promo- 
tion to the next higher grade certain require- 
ments must be met before the appointment can 
be issued. 

a. General. Principally, they consist of ap- 
pearances before a board of medical examiners 
and a naval examining board. Almost invari- 
ably, the naval examining board makes its rec- 
ommendations after reviewing the officer’s 
record, with no necessity for the personal ap- 
pearance of the candidate for promotion. 

The requirement for examination by these 
boards is a very old one, dating back to the Act 
of April 21, 1864, which is now found in 34 
U. 8. Code 271 and 274. Prior to the selection 
laws which began in 1916, the only prerequisite 
to promotion was qualification under the provi- 
sions of law above cited. 34 U. S. Code 271 
provides, in part, as follows: 

“« * * no officer shall be promoted to a higher 
grade on the active list of the Navy, * * * until he 
has been examined by a board of naval surgeons and 


pronounced physically qualified to perform all his 
duties at sea.” 


34 U.S. Code 274 provides, in part, as follows: 
““s * * no officer shall be promoted to a higher 
grade on the active list of the Navy until his mental, 
moral, and professional fitness to perform all his 


duties at sea have been established to the satisfac- 
tion of a board of examining officers * * *” 


The enactment of the selection laws has not af- 
fected the importance of these two boards in 
the promotion process. 

b. Board of medical examiners. Boards of 
medical examiners may consist of any number 
of members not less than two. The members are 
medical and dental officers of the naval service 
on active duty. Two medical officers can legally 
act as a board of medical examiners, but not 
more than one dental officer can act in any one 
case. The board has authority to act in the 
case of any officer whose name is on a promotion 
list or who is otherwise eligible for promotion. 

The board must make a full and complete 
physical examination of the candidate, taking 
into consideration his medical history since his 
last promotion, as set forth in his current health 
record. After completion of the examination, 
the board makes its finding, which relates only 
to the candidate’s physical qualifications to per- 
form the duties of the grade to which he is to be 
promoted, and not to those of any other grade. 
The board must certify whether or not the can- 
didate is physically qualified to perform all his 
duties at sea. In the case of a marine, the 
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board certifies whether or not the candidate is 
physically qualified to perform all his duties 
at sea and in the field. Other findings, where 
the candidate is found qualified, are treated as 
surplusage and are not necessary. This find- 
ing will not exclude from promotion to which 
otherwise entitled any officer who is physically 
disqualified by reason of wounds received in 
the line of duty, if it is determined that such 
wounds do not incapacitate him for other duties 
in the grade to which he is to be promoted. 

In the event an officer is found to be physi- 
cally disqualified, the board renders an opinion 
based upon accepted medical principles as to 
whether or not the disability is or may be of a 
temporary nature. If the disability is found 
to be temporary, the board recommends such 
further action in the case as it deems proper, 
usually more extensive study and treatment at 
a naval hospital. 

Upon completion of the preparation of the 
board’s record of proceedings, it is signed by 
all the members of the board and the recorder, 
and forwarded to the Office of the Judge Ad- 
vocate General. 

Temporary officers, after completion of the 
physical examination, have no further require- 
ments to satisfy in order to qualify for promo- 
tion, because section 316 (k) of the Officer Per- 
sonnel Act, states that the provisions of law re- 
lative to the mental, moral, and professional 
examination prior to promotion are not appli- 
cable to officers not holding permanent appoint- 
ments on the active list of the Regular Navy 
above the grade of commissioned warrant offi- 
cer. This also applies to Reserve officers, al- 
though certain correspondence courses must be 
completed for professional qualification, and the 
Secretary of the Navy is empowered to pre- 
scribe other qualifications under section 408 (a) 
of the Reserve Officer Personnel Act of 1954. 
BuPers Instruction 1416.4 contains complete in- 
formation on the required correspondence 
courses and should be referred to. Temporary 
officers should consult BuPers Instruction 
1416.3 which sets up promotion study plans for 
their use. 

ce. Naval examining board. Officers holding 
permanent appointments on the active list of 
the Regular Navy above the grade of chief war- 
rant officer, have their cases submitted to a 
naval examining board. It has been said that 
this board has authority and exercises functions 
as extensive in their nature as those exercised 
by naval courts-martial themselves, and in its 
consideration of an officer’s qualifications for 
promotion, it determines for itself all questions 
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arising. Furthermore, it remains the burden 
of the officer seeking promotion, to establish 
his fitness therefor. He stands in the position 
of an applicant for office; it is for him to show 
that he has the necessary qualifications, and any 
reasonable doubt that may arise out of the evi- 
dence is to be resolved against the candidate. 

A written professional examination is re- 
quired for Regular officers unless an exemption 
therefrom has been gained under the provisions 
of BuPers Instruction 1416.1. A supervisory 
examining board conducts the examination 
which is forwarded to a naval examining board 
to be considered with the rest of the officer’s 
records. The requirement of a written profes- 
sional examination does not apply to officers in 
the Marine Corps, Medical Corps, Dental Corps, 
Medical Service Corps, or Nurse Corps. 

A naval examining board, in considering an 
officer’s case, is specifically prohibited from in- 
quiring into any fact which occurred prior to 
the last examination whereby the candidate was 
promoted, which has already been inquired into 
and decided upon, except where the fact con- 
tinuing shows the unfitness of the officer to 
perform all his duties at sea. (Act of June 18, 
1878; 34 U. S. Code 276). 

The board, upon the completion of its exami- 
nation of the records in a case, makes a forma] 
finding concerning the candidate’s mental, 
moral, and professional fitness for promotion. 
It is obligatory upon any member of the board 
to decline to recommend the promotion of any 
officer until he is satisfied of the officer’s com- 
plete fitness. The board, while careful not to 
do injustice to any officer regarding whom there 
is any doubt, takes equal care to safeguard the 
honor and dignity of the service, recommending 
no officer for promotion as to whom a doubt 
exists. If a doubt exists in the mind of any 
member of the board, the officer who is being 
considered is notified and given an opportunity 
to appear personally. In that event, such offi- 
cer has the right to be informed of the reason 
for the board’s doubt and a right to a hearing 
on the issue. 

The board prepares its record of proceedings 
in each case in accord with the regulations, and 
forwards it to the Office of the Judge Advocate 
General. 

d. Administrative action. The records of 
proceedings of both the board of medical ex- 
aminers and the naval examining board are re- 
ceived in the Military Promotions and Retire- 
ments Branch of the Civil Law Division (soon 
to be called the General Law Division) in the 
Office of the Judge Advocate General. It should 
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be emphasized that this office does not promote 
anyone, does not weigh the evidence presented 
in any case, and does not inquire into the reasons 
for a particular action by the board; it reviews 
each record of proceedings for legality only, 
that is, to determine whether the certification is 
proper under the law and regulations, and 
whether the proceedings by which the board 
arrived at its findings were lawful. This lat- 
ter review encompasses all of the technical 
,equirements set forth in the regulations, such 
us, that the board be properly constituted, that 
ull of the members and the recorder signed the 
vecord, that copies of orders and other papers 
ure properly certified by the recorder where 
required, and that the record of proceedings is 
complete. 

The next step in the promotion process de- 
pends to a large extent upon the findings which 
were made by the boards as to a candidate’s fit- 
aess for promotion. If an officer was deter- 
mined to be not physically qualified for pro- 
motion, the record of proceedings of the board 
is referred to the Chief of Naval Personnel or 
the Commandant of the Marine Corps and the 
Chief of the Bureau of Medicine and Surgery 
for their recommendations. After return of 
the record, it is forwarded to the Secretary of 
the Navy, who usually will direct that the officer 
concerned be ordered to a naval hospital for 
further study and treatment, and subsequent 
reexamination for promotion. 

If an officer is found not professionally quali- 
fied for promotion, the record is referred to the 
Secretary of the Navy for his personal review. 
The officer is suspended from promotion for a 
period of six months and re-examined upon the 
termination of his suspension. If he again fails 
the professional examination, he is dropped from 
the service with not more than one year’s pay. 
(Act of July 15, 1870; 34 U. S. Code 283). 

Whenever an officer is found unfit to perform 
his duties at sea by reason of drunkenness, or 
from any cause arising from h!= own miscon- 
duct, he is discharged from the service with not 
more than one year’s pay. (Act of August 5, 
1882; 34 U. S. Code 386). It has been held that 
this provision relates to an officer’s moral quali- 
fications for promotion. The mental fitness of 
a candidate relates so closely to his other qualifi- 
cations that one found not mentally qualified 
would probably also be found not physically or 
not professionally qualified, and his case would 
be treated under the law relating to them. 

When an officer is determined to be physically, 
mentally, morally, and professionally qualified 
for promotion, his name is placed on a list pre- 


pared by the Office of the Judge Advocate Gen- 
eral and submitted to the Secretary of the Navy 
for his approval. When the Secretary has ap- 
proved the list of officers submitted, a copy of 
the list is forwarded to the Chief of Naval Per- 
sonnel or the Commandant of the Marine Corps, 
as appropriate. A determination is then made 
whether there is an existing vacancy for each 
of the officers concerned. When the vacancy 
occurs, an appointment to the next higher grade 
is issued, after approval by the Secretary of the 
Navy acting for the President. The names of 
officers to be appointed have previously been sub- 
mitted to the President for approval and to the 
Senate for confirmation, in view of the consti- 
tutional provision that the President shall make 
such appointments by and with the advice and 
consent of the Senate. If, in the case of unre- 
stricted line officers and limited duty line officers 
of the grade of lieutenant and above in the Regu- 
lar Navy, an officer has not completed twenty- 
four months of sea or foreign duty in his present 
grade, he will be ordered to sea, and his appoint- 
ment delayed until such time as he completes the 
requirement. 

The final step in the promotion process is 
acceptance of the appointment. An officer who 
was selected for promotion and who has com- 
plied with all the requirements is then entitled 
to wear his new stripe and to assume the duties 
of his new grade. 

e. Conclusion. It can be seen that the pro- 
cedures in effecting promotions are not simple 
ones, but are lengthy and involved, each step in 
the process necessarily taking a considerable 
time. In the great majority of cases, at least 
several months will elapse from the time of se- 
lection until the actual promotion, and it is ex- 
tremely difficult to speed up any of the steps. 
Only one word of advice will be attempted, 
therefore, and that is not to be impatient if it 
seems that your own promotion has become 
bogged down somewhere. Every effort is made 
to insure the expeditious processing of each 
case, and to effect each promotion in a minimum 
of time. 

Note: Part II of this article discusses the detailed 
statutory provisions relating to eligibility of officers for 
consideration by a selection board, mandatory retire- 
ment, consequences of failure of selection, and entitle- 
ment to pay and allowances of the next higher grade, 
for each rank and category of officer. It includes fur- 
ther discussion of the Officer Personnel Act of 1947, the 
Women’s Armed Services Integration Act of 1948, the 
Army-Navy Nurse Corps Act of 1947, the Reserve Offi- 
cer Personnel Act of 1954, and the Warrant Officer Act 
of 1954. Part II will appear in a subsequent issue of 
the JAG Journal. 
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OPERATION MANHUNT 


COMMANDER WALTER J. BUCKLEY, USN 





“‘An ounce of prevention is worth a pound of cure.” 

In order to bring back the large number of non- 
producers (absentees) to military custody by the 
expenditure of a few pounds of cure a program 
was instituted in an east coast naval district, with 
results that seem almost unbelievable, but they 
are substantiated by official records of that district. 
It is felt that this ‘Operation Manhunt” will be of 
interest to others. 





TIS A WELL KNOWN AXIOM that most 
human actions are governed by two motives: 
First, the hope of reward, and second, the fear 
of punishment. The AWOL problem is ap- 
proached on the basis that a clean record is the 
reward for not committing an offense under 
Article 86, and that punishment will be awarded 
for any offense committed. A person with a 
mature, well balanced mind will clearly compre- 
hend this reasoning. But are we dealing with 
the mature, well ordered mind when confronted 
with the problem of unauthorized absence, or, 
are we dealing with the confused, teen-age 
juvenile who reasons that the time off was well 
worth any subsequent punishment? The lack 
of any imposed discipline or responsibilities 
prior to entering military service gives rise to 
this type of confused thinking. 

The Bureau of Naval Personnel Manual gives 
instructions as to the procedures to be followed 
by commanding officers when an absence ex- 
ceeds seventy-two hours, and further instruc- 
tions to all naval activities as to the action to be 
taken when an absentee surrenders or is de- 
livered on board. However, frequently holders 
of DD Form 553 are not notified when absentees 
return. Therefore, we have many copies of 
the DD 553 on file, considered valid by the recip- 
ients, and containing authority for the man’s 
apprehension by civil or military police authori- 
ties which are in fact no longer valid. 

A specific example of the inherent danger of 
such a situation is cited wherein a police officer 
made an arrest based on a DD 553 received by 
his department eight months before, and still 
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carried in their active files. The man described 
was identified and taken into custody, where- 
upon he produced an honorable discharge. In- 
vestigation revealed that the accused had volun- 
tarily surrendered on board after a four-day 
unauthorized absence, had been awarded com- 
manding officer’s non-judicial punishment, had 
completed his enlistment, and had returned to 
his home town. The police officer was threat- 
ened with a false arrest suit, however, an ami- 
cable settlement was reached. Needless to say, 
this police officer and the department placed 
little, if any, credence on any reports thereafter 
received from the military pertaining to ‘“Ab- 
sentees wanted by the Armed Forces.” 

At a naval district headquarters on 1 Decem- 
ber 1953, there were on file 759 notices of un- 
authorized absence, with no information as the 
the current status of these men (and women). 
A survey was conducted, and by 1 February 
1954, verification had been received that 629 
cases had returned to military jurisdiction, and 
that 21 were classed as deserters; the balance 
of 109 were still in a process of verification. 
Emphasis is placed on the fact that here were 
629 members of the naval service actually on 
duty, yet were on record with an unknown num- 
ber of naval and civil police activities as de- 
serters, or with the stigma of being an 
“unauthorized absentee.” + 

A survey was conducted in the Missing Per- 
sons Bureau of a large metropolitan police de- 
partment of all the notices of absence received 
from naval activities by them in the preceding 
calendar year. On active record were 1325 DD 
553 forms, no cancellation of any of these hav- 
ing been received. Of this number, only eighty- 
five were within the department’s jurisdiction. 

These surveys also revealed additional inter- 
esting data. Four hundred cases were taken at 
random, and it was determined that of those 
absences of less than thirty days, the total man 
days lost were 2,973, or an average of 14.9 days 





1. BUPERS Notice 1085 of 11 July 1955 promulgated a list of all 
persons carried on Bureau records as deserter as of 30 April 1955. 
A new list will soon be published to bring the list up to date 
as of 31 October 1955. This practice will be continued quarterly. 
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per man. In those cases where the absence was 
in excess of thirty days, the total man days lost 
were 18,367, or 91.8 days per man. It was also 
noted that 87.5% of the absentees either sur- 
rendered or were apprehended in their home 
n:.val district. 

A plan of attack was then drawn up based on 
statistics that 87 plus of every 100 absentees 
would head for home, and the assumption that 
p-ompt termination by apprehension would 
g-eatly reduce the lost manpower currently 
being wasted. 

1 April 1953 was “D” Day of “Operation 
Manhunt” in this naval district. It was pre- 
c2ded by the assignment, to the Director of Dis- 
¢ pline, of three petty officers who had displayed 
an aptitude for police work and ability to meet 
unpleasant situations with a diplomatic ap- 
proach. These men had previously completed a 
one month course of training in all phases of 
police work at the local state police academy, 
and one was a graduate of the U. S. Army Mili- 
tary Police School. Directives were also issued 
to base commanders instructing them to inte- 
grate the efforts of their respective shore patrols 
with the office of the District Director of Dis- 
cipline. A central file system was installed at 
the district headquarters with a card for every 
man who was declared an absentee. This infor- 
mation was in turn forwarded to the cognizant 
shore patrol who took immediate action to effect 
apprehension. The three petty officers men- 
tioned above were made available to the various 
shore patrols to assist in difficult cases and auto- 
matically assisted when the absence became de- 
sertion. A file was kept on each man appre- 
hended which resulted in all too many cases, 
when the second absence offense was committed 
the Director of Discipline was in possession of 
the absentee’s ‘Modus Operandi’ making the 
second apprehension much easier. Repeaters 
were quite prevalent in the early stages of this 
program, therefore, each second offender, or 
each man whose absence had exceeded thirty 
days was “mugged” and his photo kept for 
future use. A photo attached to the DD 553 is 
of inestimable value. An amusing fact de- 
veloped as the study of DD 553 forms pro- 
gressed. In the space for descriptive marks, 
there was never an entry telling whether or not 
the absentee wore eyeglasses but we had posi- 
tive identification made easy by the entry that 
the absentee was circumsized. Unfortunately 
no apprehensions were made at “nudist 
colonies.” 

When the police realized that the Navy was 
taking aggressive constructive steps to appre- 


hend offenders, their cooperation knew no 
bounds. They could place reliance in the infor- 
mation received, and being in the company of a 
shore patrolman would release them from re- 
ponsibility in cases of false arrest. Conversely, 
the shore patrolman was protected by the au- 
thority vested in the police officer when persons 
not in the military service became involved. 

Some may feel that this zeal shown by the 
police was the result of the directive author- 
izing rewards. Such was not the case, as claims 
were seldom received. Many police officers 
classify such payments as “blood money.” 

In the ensuing twenty-three months of “Op- 
eration Manhunt,” over 3,200 apprehensions 
were made in one naval district. This could not 
have been accomplished without the cooperation 
of all law enforcement agencies not instilled by 
the idea of hunting criminals, but rather to pro- 
tect these absentees from the results of their 
thoughtless, heedless, irresponsible actions. 
Many men were apprehended, who, by their own 
admissions, had feared to surrender because of 
the disciplinary action that would be forthcom- 
ing. Apprehension ended this indecision and 
returned the man to jurisdiction long before the 
absence had extended to the point where a gen- 
eral court-martial would have been adjudged. 
A sharp decline was soon noted in the district 
legal office workload as a result of the decrease 
in the number of naval personnel who were 
deserters and would require a general court- 
martial. 

This is the story of “Operation Manhunt” in 
one naval district. It is also a tale of locking 
the barn after the horse was stolen. The elimi- 
nation of this offense still rests with the parents, 
who must instill a sense of moral responsibility 
in the young men and women of the future long 
before they reach the age for military service; 
and upon entering the service, these enlistees 
must be constantly reminded that the words, 
“To serve with true faith and allegiance,” were 
said as an oath and not as a mere formality. 
The difference between rights, privileges, and 
responsibilities is too often glossed over to the 
detriment of the person who never had them 
properly explained. 

The problem of AWOL will always be a cross 
to bear. However, a display of leadership by 
officers and petty officers will do much to lessen 
the problem; and that, coupled with a display 
of force when the offense has been committed, 
plus prompt apprehension and return to mili- 
tary control, will do much to convince the recal- 
citrant individual who persists in his ideas that 
he can “Beat the System.” 
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CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the more recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for information pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 


Note: The following digest concerns a matter of high 
importance to the armed services—jurisdiction of 
courts-martial over ex-servicemen. This case, U. S. ex 
rel., Toth v. Quarles, was decided by the U. S. Supreme 
Court on November 7, 1955 and will not appear in the 
CMR volumes although grouped, for convenience, with 
CMR digests. For additional facts and comments about 
this case before it reached the U. S. Supreme Court see 
the October, 1954, JAG Journal, p. 17. 


ARTICLE 3 (a) UCMJ—Congress cannot subject exservicemen, like 
Toth, to trial by court-martial since they, like other civilians, are 
entitled to have the benefit of safeguards afforded those tried in 
the regular courts authorized by Article II] of the Constitution. 


Robert W. Toth served as an airman in Korea. He 
was honorably discharged and returned to his home 
in Pittsburgh. Five months later he was arrested by 
military authorities on a charge of murder and con- 
spiracy to commit murder and shortly thereafter was 
flown back to Korea, the scene of the crime, to stand 
trial. The basis for this action was Article 3 (a) 
UCMJ which provides: 

“Subject to the provisions of article 43, any person 
charged with having committed, while in a status in 
which he was subject to this code, an offense against 
this code, punishable by confinement of five years or 
more and for which the person cannot be tried in the 
courts of the United States or any State or Territory 
thereof or of the District of Columbia, shall not be 
relieved from amenability to trial by courts-martial by 
reason of the termination of said status.” 

He was ordered returned from Korea by the U. S. 
District Court of the District of Columbia after a writ 
of Habeas Corpus was filed with that Court. The 
Court reasoned that the military authorities should 
have granted Toth a hearing before taking him to Korea. 
On appeal to the Court of Appeals the lower court was 
reversed. The appellate court expressly upheld the 
constitutionality of Article 3(a), although the lower 
court had refrained from passing on it. 
was appealed to the U. S. Supreme Court. 

The Supreme Court was of the opinion that “The 1950 
Act cannot be sustained on the constitutional power of 
Congress ‘To raise and support Armies,’ ‘To declare 
War,’ or punish ‘Offenses against the Law of Nations.’ 
And this assertion of military authority over civilians 
cannot rest on the President’s power as commander-in- 
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chief, or on any theory of martial law. See Ex parte 
Milligan, 4 Wall. 2, 124-127. The Government’s con- 
tention is that the Act is a valid exercise of the powe” 
granted Congress in Article I of the Constitution. ‘To 
make Rules for the Government and Regulation of the 
land and naval Forces,’ as supplemented by the Neces- 
sary and Proper clause.” 

Further the Court reasoned that there were com. 
pelling reasons to construe this clause of Article I in 
such a manner as to “restrict court-martial jurisdiction 
to persons who are actually members or part of the 
armed forces.” Otherwise, the Court determined, “the 
1950 act necessarily encroaches on the jurisdiction of 
federal courts set up under Article III of the Constitu- 
tion where persons on trial are surrounded by more 
constitution safeguards than in military tribunals.” 

The Court explained that since the primary duty of 
armies and navies is to fight wars, should the occasion 
arise, the trying of cases becomes an incidental function 
to this duty. Although the Court conceded to military 
personnel a high degree of honesty and sense of justice, 
nevertheless, it pointed out that “military tribunals 
have not been and probably never can be constituted in 
such way that they can have the same qualifications 
that the constitution has deemed essential to fair trials 
of civilians in federal courts.” A few differences which 
the court noted that were not present in military courts 
were life tenure of judges, a jury, and protection of 
judicial salaries. 

In answer to the argument that many discharged 
servicemen might escape punishment if the constitu- 
tionality of Article 3(a) was not upheld, the Court re- 
plied that Congress could have given federal courts 
jurisdiction over this type of offense, but that they had 
not seen fit to do so. 

The decision of the Court of Appeals was reversed. 
U. S. ex rel Toth v. Quarles, — U. S. — 24 LW 4005 
November 7, 1955. 


AIDING THE ENEMY—A prisoner of war is bound by the provisions 
of Article 104 UCMJ—Aiding the Enemy—and is not exempt 
because he is outside an area subject to the control of the U. S. 


“In November 1950, the accused was captured by 
Chinese Communist forces. Two months later, he was 
interned in Camp No. 5, Pyoktong, Korea. After the 
armistice, he refused to return to the United Nations 
forces during ‘Operation Big Switch,’ which provided 
for the exchange of the prisoners of war who wanted 
to be repatriated. However, on the evening of October 
20, 1953, he approached an Indian guard at the Re- 
patriation Center in the neutral zone. He complained 
of a toothache. When taken to headquarters, he noti- 
fied an Indian officer that he wanted to return to the 
United States. The next morning, his request for 
repatriation was approved by the United Nations Re- 
patriation Commission and he was returned to United 
States military control.” 

All repatriates were interrogated by counterintelli- 
gence agents concerning their treatment and conduct 
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during captivity. The accused was flown to Tokyo for 
his examination. After several weeks of questioning 
th: accused signed a nine page statement which had 
be2n prepared by the counter-intelligence agents from 
oril and written statements made by the accused dur- 
ins the preceding few weeks. Shortly thereafter the 
aczused was returned to the U. S. and granted leave. 

Upon returning from leave, the accused “was served 
wth charges alleging that while a prisoner of war he 
communicated with the enemy in violation of Article 
1(4 (Charge I), 50 USC § 698, and that in order to se- 
c.re favorable treatment for himself he informed on 
other prisoners in violation of Article 105 (Charge II, 
3} ecifications 1 and 2),50 USC § 699.” 

The accused was tried and convicted by a general 
eccurt-martial of both charges. He was sentenced to 
a dishonorable discharge, total forfeitures, and con- 
firement at hard labor for ten years. With certain 
modifications in one of the findings under Charge I 
the findings and sentence were approved by the con- 
vening authority and a board of review. 

On appeal to the Court of Military Appeals counsel 
for the accused made an attack on Charge I. It was 
a‘gued that (1) Article 104 is unconstitutional and (2) 
it constitutional, it does not apply to POWS. 

The Court pointed out that the accused was trying in 
his first point as to the constitutionality of Article 104 
to vindicate constitutional rights of others. He had con- 
tended that Article 104 was the same as treason and that 
iis requirements were different from those set up by 
Article III of the U. S. Constitution for the offense of 
treason. The Court found no need to decide this mat- 
ter since the accused was subject to the Code and could 
be tried for a violation of Article 104 even if different 
from a treason charge against a civilian not subject to 
the Code. 

In the second part of his argument the accused ob- 
jected that only Article 105—Misconduct as a Pris- 
oner—could be used for offenses committed by POWS. 
The Court explained that the plain purpose of this ar- 
ticle is to prohibit one prisoner from gaining favor with 
his captors at the expense of other prisoners. Further 
that many crimes such as larceny, murder and many 
others are obviously not included within Article 105. 


Article 104 states in part: 

“Any person who— 

(1) *** 

(2) without proper authority, knowingly harbors 
or protects or gives intelligence to, or commu- 
nicates or corresponds with or holds any inter- 
course with the enemy, either directly or in- 
directly ; 

shall suffer death or such other punishment as a 

court-martial or military commission may direct.” 


Article 104 cannot be applied to POWS, the accused 
stated, since it forbids “absolute nonintercourse” and 
this is impossible for a POW. Furthermore it pro- 
hibits “only such communication as ‘goes across the lines, 
from territory under U. S. control to the enemy.’ ” 

This interpretation, the Court determined, was a 
strain on the plain language of the statute. The Ar- 


ticle does not prohibit any correspondence with the 
enemy the Court noted, but only that which is “without 
proper authority.” 

“Service custom, which merely recognizes the appli- 
cable law of war, authorizes a prisoner of war to dis- 
close his name, rank, and service number. The laws of 
humanity authorize communications in connection with 
the necessities of life. Long past are the days of ‘no 
quarter’ when a prisoner of war was summarily put to 
death on capture. A prisoner of war has a recognized 
claim to life. In furtherance of this claim, he may 
demand sustenance from his captors. He may ask for, 
and is entitled to receive, ‘food, clothing if necessary, 
and proper lodging and medical attendance.’ Win- 
throp’s Military Law and Precedents, 2d ed, 1920 Re- 
print, page 789. Moreover, the laws of war ,authorize 
communications between prisoners of war and their 
captors in regard to matters other than the bare neces- 
sities of life. So, for example, a prisoner of war is 
required to conform to the laws, regulations, and orders 
of the place in which he is confined. * * *. 

“Also lacking in merit is the accused’s claim that the 
specification laid under Article 104 does not state an 
offense because the communication did not pass ‘across 
the lines’ between the United States and the enemy. 
The impassable ‘line’ between belligerents is not geo- 
graphic. The geographic line merely marks off the 
territory subject to the separate control of each belliger- 
ent and provides a convenient basis for establishing 
defensive and offensive measures. The true line be- 
tween enemies is philosophical. 

«“*« * * We hold, therefore, that a prisoner of war 
in the hands of the enemy is bound by the provisions of 
Article 104. He is not exempt from the provisions of 
that Article because he is outside an area subject to the 
control of the United States.” 

The decision of the board of review was affirmed. 
U.S. v. Dickenson, 6 USCMA 438, 20 CMR 154. 


PRIVILEGED COMMUNICATION—“‘The purpose of the privilege 
extended to communications between husband and wife * * * 
which grows out of a recognition of the public advantage that 
occurs from encouraging free communication in such circumstances, 
is not * * * disregarded by the reception in evidence of a writ- 
ing containing such a communication which was obtained by an 
outside party either by accident or design."” [Par. 151b (2) MCM, 
1951] 


The accused, a first class yeoman in the Navy, was 
acting as “office manager” at the office of the Naval 
Attache in Tripoli. His wife was a government em- 
ployee in the same office. The only other American in 
the office was the Naval Attache, Commander S. 

Because of certain delays and delinquencies in the 
submission of certain financial reports a Lieutenant 
Commander M., an officer with considerable supply and 
disbursing experience, was sent to inspect the Naval 
Attache’s office. LCDR M. had scarcely begun his 
investigation when he discovered that the accused, 
Higgins, was improperly in possession of certain funds. 
A more thorough check revealed large gambling activi- 
ties on the part of the accused financed by government 
funds. 


JANUARY 1956 











A search of the Higgins’ government rented quarters 
was authorized by CDR S. During this search LCDR 
M. discovered a typewritten card in one of Mrs. Higgin’s 
purses which was in their bedroom. Mrs. Higgins ob- 
jected to the seizure of this card at this time. Later 
the accused admitted he had given to his wife this card 
which revealed a plan to use a certain bank deposit of 
$3,000 to resume gambling activities in Las Vegas “after 
I get out of the pokey.” 

The accused was tried and convicted of violations 
of Articles 121 and 134. He was sentenced to a DD, 
total forfeitures, reduction to SR, and confinement for 
5 years. The confinement was reduced to 3 years but 
the findings and sentence as mitigated were affirmed by 
the convening authority and a board of review. At the 
trial of the accused it was objected that the introduction 
of this card was a violation of the privilege protecting 
marital communications. The law officer ruled the card 
was admissible and that the objection was clearly dis- 
posed of by paragraph 151b(2) of the Manual which 
provides: 


“The purpose of the privilege extended to com- 
munications between husband and wife, client and 


attorney, and penitent and clergyman, which grows 
out of a recognition of the public advantage that 
accrues from encouraging free communication i1 
such circumstances, is not disregarded by allowins 
or requiring an outside party who overhears o-: 
sees such a privileged communication, whether b: 
accident or design, to testify concerning it, nor is 
the purpose of the privilege disregarded by the 
reception in evidence of a writing containing suc): 
a communication which was obtained by an outsid2 
party either by accident or design.” 


The Court of Military Appeals upheld the law offi- 
cer’s ruling on this point. One important exception to 
this rule, noted by the Court, was that the written evi- 
dence of a private communication between husband and 
wife is not admissible even though discovered by acci- 
dent or design by a third party when the wife arranges 
the disclosure. In this case, however, the wife objected 
to the seizure of the card so the Court was of the opinion 
that this negatived the exception to the rule discussed. 
The conviction was affirmed by the Court. U. S. V. 
Higgins, USCMA 308, 20 CMR 24. 








The following column is being inaugurated as a regular monthly 
feature of the JAG Journal in an effort to present certain legal or 
semi-legal matters in a very painless » © der Garver 
has shown considerable talent at previous duty stati in light 
ing the sometimes heavy nature of legal subjects and we look for- 
ward to his columns in the JAG Journal. There is no intention to 
make this column authoritative in nature, but it is hoped that all 
who read it will go on to read some or all of the more detailed 
and documented articles to be found in the JAG Journal. 














by CDR D. L. Garver 


He who takes what isn’t hiz’n; 
Must bring it back or go to prizen. 


The above oft-quoted expression is legally and fact- 
ually very incorrect. Sometimes the thing taken can’t 
be brung back (a young lady’s virtue, for instance) and 
sometimes even if it is the bringer still winds up in the 
bastille. 
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In addition to going to jail a person in the military 
service usually finds that service abruptly terminated 
by dismissal, dishonorable discharge, or bad-conduct 
discharge. This. has been an unbroken policy of the 
U.S. Navy since 1894. No matter how urgent the need 
for men there is no room in the Navy for a thief. 

Probably every person has, at some time or other, 
taken something that did not belong to him. There is 
a saying that everyone is entitled to a little larceny. 
Our friend, Phfineas Quirk, should not, therefore, de- 
velop an ulcer on account of the U. S. on a pencil which 
he has at home. There is, though, a line beyond which 
Phfineas may not, with impunity, pass. And he will 
not be allowed to decide where that line will be drawn. 
Society—and the processes of the law—will do that 
for him and assess the penalty if he is wrong. 

There are men who would never take a rusty collar 
button belonging to a shipmate who think they have an 
inalienable right to steal from Uncle Sam. The law 
however makes no such distinction. And thus the old 
refrain goes: “I didn’t realize it wuz wrong”; “every- 
body else was doing it”; “I’m sorry I took it and it won’t 
happen again”; etc. 

It is said that thieves respect property. They merely 
wish the property to become theirs so that they may 
more perfectly respect it. They can resist anything 
except temptation. 

It takes a heap of getting away with to make up for 
that awful blinding moment of apprehension. The bit- 
ter part is that usually the offender doesn’t suffer, as 
much as his family. He—and they—can have our sym- 
pathy but not our mercy. 
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IMPEACHMENT 


LIEUTENANT COMMANDER J. P. KENNY, USN 





“The issue of a cause rarely depends upon a 
speech and is but seldom even affected by it. But 
there is never a cause contested, the result of which 
is not mainly dependent upon the skill with which 
the advocate conducts his cross-examination.” 
(Quoted in Wellman, ‘“‘Art of Cross-Examination” 
page 1.) 

A knowledge of the rules of impeachment is 
vital to anyone who may be called upon to cross- 
examine a witness. This article presents an up- 
to-date study of an important part of this difficult 
subject as it applies to military law. 





T THE OUTSET it should be made clear 
A that this article will deal only with the 
use of evidence of prior convictions and 
acts of misconduct for the impeachment of wit- 
nesses. It should not be confused with the situa- 
tion where evidence of similar offenses or acts of 
misconduct are offered for purposes other than 
impeachment.' It should also be noted that the 
ground of impeachment herein discussed is only 
one of the various grounds on which the credi- 
bility of a witness may be attacked.’ 


Acts of Misconduct 


In U. S. v. Long,* the Court of Military 
Appeals had occasion to discuss the proper lati- 
tude of cross-examination as to prior acts of 
misconduct, not resulting in conviction of a 
crime. The Court noted that the rule in Federal 
courts limits cross-examination for purposes of 
impeachment, except in certain sex offense 
cases, to acts of misconduct which resulted in 
conviction of a crime. However, after examin- 
ing the provisions of paragraph 149b(1) of the 
Manual for Courts-Martial, the Court com- 
mented that “The Manual for Courts-Martial, 
United States, 1951, appears to grant wide lati- 
tude to the cross-examiner.” Paragraph 149} 
(1) provides in pertinent part as follows: 


“On the question of his credibility and within the 





1. On this subject see “Relevancy of ey Offenses or Acts of 
Misconduct.” JAG Journal, Dec. 1954, p. 


2. See par. 1536, MCM, 1951. 
3. U.S. v. Long, 2 USCMA 60; 6 CMR 60. 


limits imposed by the privilege against self-in- 
crimination a witness may be cross-examined as to 
any matters touching upon his worthiness of belief, 
including (unless the court in its discretion decides 
that the relationship of the particular matter to the 
credibility of the witness is too remote) * * *, acts 
of misconduct, * * *.” 


Having concluded that the acts sought to be es- 
tablished in the Long case did not amount to 
misconduct, the Court refrained from deciding 
to what extent the military rule on this point 
differed from that of the Federal courts. 

In U. S. v. Berthiaume,* the Court of Military 
Appeals was again faced with the question of 
the propriety of cross-examination as to prior 
acts of misconduct not resulting in conviction of 
acrime. The Court decided that the treatment 
of this matter in the Federal courts was no con- 
cern, since the rule in military courts was clearly 
defined in paragraph 149b (1) of the Manual 
for Courts-Martial. From an examination of 
the provisions of that paragraph in the light of 
its historical development, the Court concluded 
the rule in military courts to be that prior con- 
viction is unnecessary for the utilization of a 
witness’ acts of misconduct for an impeachment 
purpose. The Court noted that this conclusion 
was supported by the following language ap- 
pearing in paragraph 153b (2) (b) of the 
Manual: 


“It is generally not permissible to impeach a witness 
upon the ground that he has committed a crime 
affecting his credibility by adducing—by means 
other than cross-examination of the witness—evi- 
dence net amounting to proof of conviction of the 
crime.” (Emphasis supplied.) 


The Court reasoned that the words, “by means 
other than cross-examination of the witness,” 
unmistakably indicated that, during cross-ex- 
amination, impeachment is not restricted to 
offenses which have been the subject of con- 
viction. 


Limits of Examination—Acts of Misconduct 


Although the cross-examiner may inquire 
concerning prior acts of misconduct on the part 
of the witness, the scope of such examination is 
not limitless. The misconduct which is the sub- 


4. U. s. v. eee, 5 USCMA 669, 18 8 CMR 293. 
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ject of inquiry must touch upon the witness’ 
worthiness of belief. Every departure from 
the norm of human behaviour may not be shown 
on the pretext that it affects credibility. What, 
then, is the test for determining whether an act 
of misconduct is one that touches upon worthi- 
ness of belief? In the Long case, the Court of 
Military Appeals, noting that a conviction of an 
offense involving moral turpitude may be used 
to impeach a witness,’ considered that acts of 
misconduct, which fall in the same category, 
may also be used for such purpose. Logically, 
the same basic test should apply to both modes 
of impeachment.* 

Another requirement is that the prior acts 
of misconduct should not be too remote to 
the offense or offenses on trial.’ In the Berthi- 
aume case, the Court of Military Appeals cited 
with approval the holding in U. S. v. Dutey " by 
an Army board of review that all objection on 
the ground of remoteness was obviated by the 
cross-examiner’s use of the word “recently” in 
his inquiry concerning the prior act of miscon- 
duct. However, this is hardly an answer to 
the question. For, assuming the witness ad- 
mits the prior act of misconduct but it develops 
that the same occurred many years prior to the 
offense on trial, opposing counsel could then 
move to strike on the ground of remoteness and 
request that the court be instructed to disregard 
the evidence. Or better still, opposing counsel 
could object to the question of the ground of 
indefiniteness as to time, request an out-of-court 
hearing to develop the time element, and ask for 
a ruling thereon before the witness is required 
to answer the question in open court. Some 
guidance on this question of “‘remoteness” may 
be gained from the dissenting opinion of Judge 
Latimer in the Berthiaume case, wherein he in- 
dicated that the disclosure of incidents “many 
years past” may have no reasonable relation- 
ship to the present truth and veracity of a 
witness. 


Prior Convictions 


The foregoing discussion has dealt with the 
impeachment of a witness by cross-examination 
concerning acts of misconduct which did not 
result in conviction of crime. Obviously, if op- 
posing counsel has at hand admissible evidence 
of prior conviction of a witness of an offense 


ow 


- Par. 1496 (1), MCM, 1951; NCM 127, Thacker, 4 CMR 432, 436- 
438; ACM S-7018, Anderson, 13 CMR 829. 

. U.S. v. Long, 6 CMR 60. 

- Par. 153 (b), MCM, 1951. 

. ACM 9803, O’Connell, 18 CMR 881. 

. Par. 1496 (1), MCM, 1951. 

. ACM S-7392, Dutey, 13 CMR 884. 
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involving moral turpitude or otherwise affecting 
his credibility, he may use the same for impeac:- 
ment purposes." This may be done by eith»x 
having the proof of such conviction admitted 
into evidence without first inquiring of the wit- 
ness concerning it or by cross-examination."? Jn 
the latter instance, if the witness denies tlie 
conviction the proof thereof may later le 
introduced." 


Moral Turpitude 


We have seen that prior acts of misconduct 
and prior convictions are usable for impeach- 
ment purposes if they involve moral turpitude, 
What offenses and acts of misconduct come 
within the purview of the phrase “moral turpi- 
tude”? Paragraph 128b of the Manual places 
offenses such as larceny, forgery, maiming, and 
the like in that category. The Court of Military 
Appeals '** has followed the holding of the Su- 
preme Court “ that a crime in which fraud is an 
ingredient involves a moral turpitude. This 
then is one criterion for determining the ad- 
missibility of evidence of prior convictions. 
Another criterion is a determination as to 
whether the offense amounted to a felony." 
With regard to federal offenses this test poses no 
problem since 18 USC Sec. 1 makes any offense 
punishable by more than one year’s confinement 
a felony. What is the test for convictions by 
courts-martial? The Court of Military Ap- 
peals '’ reasoned that an offense for which a 
dishonorable discharge is imposable might 
properly be analogized to a felony. This 
reasoning resulted from an examination of the 
provision in paragraph 76a(6) of the Manual 
that “dishonorable discharge should be reserved 
for those who should be separated under con- 
ditions of dishonor, after having been convicted 
of offenses usually recognized by the civil law 
as felonies, or of offenses of military nature 
requiring severe punishment.” By combining 
the latter test with that contained in 18 USC 
Sec. 1, the Court of Military Appeals deter- 
mined * that a conviction by court-martial of 
an offense, for which confinement in excess of 
one year or a dishonorable discharge is impos- 
able, can be used for impeachment purposes." 
This is true without regard to the type of court- 


11. Par. 153 (2) (b), MCM, 1951. 
12. Par. 153 (2) (b), MCM, 1951. 
13. Par. 153 (2) (b), MCM, 1951. 
14. U.S. v. Moore, 5 USCMA 687, 18 CMR 311. 


15. Jordan v. DeGeorge, 341 U. S. 223, 227, 95 L ed 886, 71 S Ct. 


703. 

. U.S. v. Moore, 5 USCMA 687, 18 CMR 311. 
17. U.S. v. Marrelli, 4 USCMA 276, 15 CMR 276. 
. U.S. v. Moore, 5 USCMA 687, 18 CMR 311. 

. U. S. v. Moore, 5 USCMA 687, 18 CMR 311. 
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martial—general, special, or summary—which 
adjudged the conviction. The test to be ap- 
plied to. convictions by Federal civilian courts 
and courts-martial having been determined, 
tere only remained a determination of the test 
to be applied to state court convictions. On 
this matter the Court of Military Appeals laid 
down * the following rules for military courts: 
(1) if the conviction has to do with an offense 
| ke larceny, forgery, or maiming, it is usable 
in impeaching credibility under the provisions 
cf paragraph 128) of the Manual, regardless of 
whether the law characterizes it as a felony or 
misdemeanor, (2) if, under local law, the prior 
conviction is regarded as a felony, it is admis- 
sible for an impeachment purpose, (3) if, un- 
cer local law, the offense is not regarded as a 
felony but permits confinement for more than 
cne year as punishment, it is admissible for im- 
peachment purposes only if the offense is 
analogous to a crime made punishable by the 
United States Codeasafelony. It is important 
io remember that the classification of an offense 
under these various tests is determined by the 
nunishment assessable—and that the punish- 
nent actually imposed in a particular case is 
wholly irrelevant.” 


Accused as a Witness 


The rules herein stated apply to the impeach- 
ment of the accused as well as the ordinary 
witness. An accused who takes the stand to 
testify on the merits is subject to cross-exami- 
nation and impeachment in the same manner 
and to the same extent as an ordinary witness 
and he may be questioned on matters which 
reasonably tend to impair his credibility.” 
However, keeping in mind that a court-martial, 
after hearing of the accused’s prior offenses, 
might be prone to find him guilty of the charge 
under which he is being tried for the reason 
that he has a bad record, the court should be in- 
structed that evidence of prior offenses on the 
part of the accused is limited to an impeachment 
purpose, and can in no wise be regarded as evi- 
dence of guilt.** In respect to the accused or 
any witness, it is well to instruct the court that 
a showing of a past offense for impeachment 
purposes does not necessarily and of itself re- 
quire the conclusion that the witness’ testimony 
is false.” 


20. U. S. v. Moore, 5 USCMA 687, 18 CMR 311. 

21. U. S. v. Moore, 5 USCMA 687, 18 CMR 311. 

22. Pars. 138f (2) and 1496 (1), MCM, 1951; U. S. v. Hubbard, 5 
USCMA 525, 18 CMR 149; U. S. v. Gibson, 5 USCMA 699, 18 
CMR 323. 

23. U.S. v. Moore, 5 USCMA 687, 18 CMR 311. 

24. U.S. v. Moore, 5 USCMA 687, 18 CMR 311. 
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Proof Required 


In military law a cross-examiner may in- 
quire—by questions which do not mask an alle- 
gation—into the possible prior conviction of a 
witness of an offense involving moral turpitude, 
or otherwise affecting credibility, regardless of 
a want of definite information concerning the 
witness’ past record.» The same rule applies 
to cross-examination concerning prior acts of 
misconduct affecting credibility. However, 
queries as to prior conviction must be general 
since to ask the witness whether he had been 
convicted of a named crime might give rise to an 
inference by the court members that the cross- 
examiner possessed exact information that this 
was the case.” If the cross-examiner has avail- 
able admissible evidence of a prior conviction 
for introduction in case of a denial, then he need 
not resort to the general query but may ask if 
the witness has been convicted of the specific 
crime.** Denial of prior conviction by the wit- 
ness is binding on the cross-examiner unless the 
latter is able to produce admissible evidence of 
judicial determination of guilt.*° As to prior 
“acts of misconduct” affecting credibility, the 
cross-examiner is not limited to general queries 
but may inquire if the witness has committed a 
specific act.*° An Army board of review has 
held * that the cross-examiner is not prohibited 

from continuing his cross-examination on the 
act of misconduct after denial thereof by the 
witness. The Court of Military Appeals has 
not had occasion to pass on this question as yet. 
After completion of cross-examination, may the 
witness’ denial of an act of misconduct affecting 
credibility be rebutted by the calling of rebuttal 
witnesses? Although such procedure would 
seem to go contra to the general rule that an- 
swers of a witness on cross-examination as to a 
merely collateral matter are binding on the 
cross-examiner and may not be contradicted by 
the calling of rebuttal witnesses,*” there is au- 
thority for the proposition that evidence relevant 
to the question of credibility is not collateral 
since it goes to the weighing of the witness’ testi- 
mony.** This area of indecision as to the mili- 





. U.S. v. Berthiaume, 5 USCMA 669, 18 CMR 293. 

26. U.S. v. Berthiaume, 5 USCMA 669, 18 CMR 293. 
U. S. v. Berthiaume, 5 USCMA 669, 18 CMR 293. 

28. U.S. v. Berthiaume, 5 USCMA 669, 18 CMR 293. 

29. U. S. v. Russell, 5 USCMA 696, 14 CMR 114; U. S. v. Williams. 
5 USCMA 406, 18 CMR 30. 

30. U.S. v. Berthiaume, 5 USCMA 669, 18 CMR 293. 

31. ACM 9603, Cole, 18 CMR 771. 

32. 58 Am. Jus. Witnesses, secs. 783, 784; Wigmore on Evidence, 3rd 
Ed. Vol. III, secs. 1001, 1003; Wharton’s Criminal Evidence, 11th 
Ed. Vol. ItI, secs. 1293, 1353; Underhill’s Criminal Evidence, 4th 
Ed. secs. 421, 429. 

33. U. S. v. Haimson, 5 USCMA 208, 17 CMR 208, citing Dowling 
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tary rule does not extend to a situation where 
the accused, by his own testimony or that of 
other defense witnesses, introduced evidence of 
specific acts of good conduct probative of certain 
traits of character. In such case, the prosecu- 
tion may rebut with evidence of anaes acts of 


Bros. Distilling Co. v. U. S., 153 F 2d 353 (CA 6th Cir), cert den 
328 U. S. 848, 90 L ed. 1622, 66 S Ct. 1120, reh den 329 U. S. 820, 
91 Led 698, 67 S Ct. 29. 


misconduct in the same limited areas.** This ig 
in conformity with the Manual rule * that char 
acter evidence in rebuttal which may properly 
be received will be limited by the scope of tie 
character evidence introduced by the accused, 


34. Footnote 2 of U. S. v. Haimson, 5 USCMA 208, 17 CMR 208; AC 
9711, Jacks, 18 CMR 912, 919; see also Establishing and Rebuttin 
Evidence of the Accused’s Good Military Character, JAG Journal, 
Nov. 1954, p. 9. 

35. Par. 138f (2), MCM, 1951. 








CERTIFIED 


UNITED STATES, Appellant, v. VICTOR E. VALLI, 
Jr., private U. S. Marine Corps, Appellee. NCM 55 
04518, 25 October 1955. 

The accused was tried and convicted after a plea of 
not guilty of a violation of Articles 109 (willful and 
wrongful destruction of the property of another) and 
121 (larceny). He was sentenced to a DD, forfeiture 
of all pay and allowances, and confinement at hard labor 
for three years. 

At the trial the prosecution’s case consisted of testi- 
mony taken by deposition and a confession of the ac- 
cused. The depositions had been taken by the trial 
and defense counsel and a reporter. In the “interest 
of speed” the trial and defense counsel did not wait to 
have the testimony transcribed and to obtain the signa- 
ture of the deponent, but instead returned to camp and 
agreed to waive any technical deficiencies in the form 
of the deposition due to the lack of signatures. Con- 
sequently, the depositions as introduced into evidence, 
without objection, were not signed by anyone, certified, 
or authenticated in any way. 

On appeal before a board of review appellate defense 
counsel objected that these documents were erroneously 
admitted. Further, he argued that since the documents 
were necessary to corroborate the accused’s confession 
the conviction should be set aside. 

Appellate government counsel based his argument 
on “the facts that defense counsel at no time objected to 
the manner of taking the testimony nor did he object 
at the trial to the introduction in evidence of the testi- 
mony obtained, hence contending that defense counsel 
waived any non-compliance with paragraph 117, MCM, 
1951.” He also referred to paragraph 145a MCM, 1951 
to substantiate his position. 

The board of review set aside the findings and sentence 
and in its opinion stated: 

“Fundamentally, the rules for the taking of depo- 
sitions are set out in the Uniform Code of Military 
Justice, Article 49, and elaborated upon by para- 
graph 117, pages 192 and 197 and subparagraph 
145a, pages 269 to 271, MCM, 1951. It is evident 
that there was little done by way of complying with 
any of the requirements and in view of the fact that 
the taking of depositions, both written and oral, is 
statutory it is necessary to have substantial com- 
pliance with such requirements before they can be 
called depositions. Even though defense counsel 
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QUESTIONS 


raised no objections to the introduction of the pur- 
ported depositions and if he waived any objections 
(as government counsel contends) we are of the 
opinion that the purported depositions should not 
have been permitted to be introduced in evidence, 
We follow the reasoning in U. S. v. Johnson, NCM 
114, 3 CMR 448, and U. S. v. Johnson, CG CMS 
19442, 4 CMR 496. At best the writings might be 
considered as stipulations but we do not accede to 
accept them as such because of the intent of the 
parties (defense and government counsel) to use as 
depositions.” 

The Judge Advocate General certified the following 
question concerning this case to the Court of Military 
Appeals: 

“Were the depositions properly received into evi- 
dence by the court?” 
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INTERNATIONAL LAW DIVISION 
Naturalization of Filipinos in the Naval Service 


A recent decision of the U. S. Court of Appeals for 
the Ninth Circuit, Awre v. U. S., 225 F. 2d 88, has opened 
the way for many Filipinos in the U. S. Navy to become 
naturalized U. S. citizens. Heretofore, members of the 
U. S. Navy who were eligible for naturalization under 
the Immigration Act of 1940, but who failed to or were 
unable to file petitions for naturalization before the ef- 
fective date of the McCarran Act (24 December 1952) 
could not become naturalized because of the more strin- 
gent requirements of this Act which made lawfu_ 4d- 
mission for permanent residence a prcrequisite for .at- 
uralization. (For details see the December, 1954, JAG 
Journal, p. 14.) 

The Court in the Awre case held, in effect, that mem- 
bers of the armed forces, eligible for naturalization 
under the Act of 1940, by virtue of honorable military 
service, had acquired a substantive right preserved to 
them by the “savings clause” of the McCarran Act, and 
could therefore still become naturalized in accordance 
with the provisions of the old law. 

The Department of Justice withdrew notice of appeal 


in this case, and the decigign bas now become final 
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